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When a doctor makes a mistake 

 
As one of the most respected professions, health care 
professionals take great pride in helping people during some 
of life’s most difficult times. However, we can’t forget that 
medical practitioners are humans and, like all humans, they 
can make mistakes. These mistakes don’t make them horrible 
people, but in matters of life and death, mistakes can be 
tragic.  
 
As much as everyone involved would like to turn back time 
and avoid critical errors, when medical negligence occurs, 
often the only remedy is a lawsuit aimed at compensating the 
victims of these errors. 
 
At SorbaraLaw, our litigation team is known for its expertise 
and skill in medical negligence cases, having won all the way 
to the Supreme Court of Canada. When we meet clients who 
are facing the unimaginable, we often hear the same 
misconceptions about bringing a lawsuit, as well as the same 
questions, “what would I have to prove”, followed by, “what 
should I do now?”  
 
What do I have to prove? 

 
At law, a plaintiff pursuing a claim against medical 
professionals must establish both that a breach of the 
standard of care owed to him or her has occurred and that the 
breach has caused an injury. When a court finds that both 
elements have been proved on the balance, negligence is 
found to have occurred and the Court then moves on to a 
determination of the damages to be awarded.  
 
In order to establish negligence, all lawyers – including the 
lawyers who represent the physicians, nurses, and hospitals – 
retain medical experts who, along with the lawyers, review the 
evidence and provide the Court with opinions as to the actions 
of the parties.  
 
The standard of care is the legal term used to describe the 
level of care that a medical practitioner is required to deliver. 

To find a breach of the standard of care owed, evidence must 
be presented to a court that establishes that a medical 
practitioner failed to do something that he or she ought to 
have done, or did something that he or she ought not to have 
done. Malpractice can occur from a course of conduct 
undertaken by the physician, for example, by the physician 
proceeding without obtaining informed consent, or by the 
physician’s failure to take appropriate action to treat the 
patient’s condition, for example, by failing to properly 
diagnose a condition when a reasonable physician would 
have properly diagnosed.  
 
It is important to keep in mind that the medical team will not 
be held to a standard of perfection by the law. Medical 
practitioners are permitted to be wrong, provided the error in 
judgment is one that falls within a reasonable expectation. For 
example, a misdiagnosis of a medical condition isn’t always a 
breach of the standard of care where the medical practitioner 
conducted the proper investigation, ordered the necessary 
tests and reached a conclusion that many other physicians in 
his or her shoes would have reached. A breach of the 
standard of care goes beyond a mistake and represents a 
negligent act or omission.  
 
In addition to a positive finding on the issue of the standard of 
care, evidence must also establish that the breach of the 
standard of care by the treating medical team ultimately 
caused the patient injuries, or in the alternative, has caused 
the patient’s condition to be worse than it otherwise would 
have been. This latter part of the negligence equation can 
become quite complex and requires the expertise, not just of 
the medical experts on the case, but the legal team. 
 
Damages 

 
Inevitably, individuals coming to see us about a potential 
claim in medical negligence ask, “What’s it worth?” Damages 
in these complex claims can be difficult to predict at the 
outset. Often, a review of the medical evidence, including 
current treatments and needs, is required before such broad 
stroke estimates can be given. What we do know is that there 
is a common misconception that general damages, also 
known as damages for “pain and suffering”, or “loss of 
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Intellectual property (or “IP”) has tremendous value to the 
company.  IP can be thought of as real estate of the mind.  IP is 
comprised of two distinct ‘mental’ properties.  The first property is 
in the mind of the consumer.  This is the way in which consumers 
relate to the brand the company created and choose the 
company’s product over its competitors.  The second property 
is the mind of the company: the creativity and ingenuity of the 
company in creating products that are unique and solve current 
problems and shortcomings in the industry.

Property in the Consumer’s Mind

Intellectual property, or property of the mind, is the property or 
real estate a company owns in the minds of its consumer.  A 
company can operate from a terrible location in the city, have 
poor real property, but can generate profits as if it were located 
in the best part of the city through the use of intellectual property.  
It is why companies invest in commercials and marketing to 
promote their brands.  It is why companies are concerned with 
brand awareness.   

For example, when purchasing over-the-counter medication, 
we tend to purchase the more expensive name-brand.  We 
do so simply because we have a subconscious belief that the 
name-brand product is somehow superior to the no-name 
brand product.  In reality, there may be no difference in efficacy 
between the products.  We continually choose the name-brand 
on a pre-conceived notion that it will work better.  That notion, 
the subconscious belief, is suggested to us by the brand-
name company through intellectual property.  The brand-name 
company spends millions of dollars for that suggestion, which in 
effect, is the brand-name’s purchase of real estate in our brains.  
That subconscious real-estate is worth more in the medical 
industry than the physical real estate, namely the location of the 
product within the pharmacy.  Consumers will search out the 
name-brand product, as opposed to selecting the first product 
that they encounter.  

A consumer doesn’t even have to be familiar with a specific 
product. The consumer will recognize the brand, and choose 
the product containing the recognized brand in a belief that the 
brand can be trusted to produce effective and reliable product 
consistently. 

Brand identity is protected through the use of intellectual property, 
namely through trade-marks, industrial designs, and copyrights.  
Trade-mark is the logo, or the name, that the company employs 
to inform its consumer of its product; a flag of sorts telling a 
consumer of the product’s association with the company.  The 
flag, which is recognized by the consumer, will subconsciously 
equate the quality or merchantability of the product to the quality 
they have come to expect with the brand-name, or with what they 
have perceived to expect from the brand-name advertisement.  
Industrial design is geared towards protecting a recognizable 
shape of the product.  The shape of the product has nothing 
to do with the function of the product, but rather, is the unique 
shape that a consumer has come to recognize as belonging 
to a particular business or company.  It is the unique look or 
feel of the product which distinguishes it from the competition.  
Copyright, on the other hand, is aimed at protecting the literature 
or works associated with the company.  

Property in the Mind of the Business 

Property in the mind of a company is also very valuable.  In this 
case, the property in the mind of the company relates to the 
company’s ability to create and to develop something novel.  It 
is how a company stands out from the competition.  It is the 
ingenuity and innovation: a need to provide the consumer with a 
superior product or a method.  

Innovation is very valuable to a company, but it is that much 
more valuable when the company is the sole provider of the 
innovative product in the marketplace.  Protection comes in 
the form of a patent, which prohibits competitors from using the 
innovation or making the innovation available to consumers.  
In doing so, the innovative company has a distinct advantage 
over its competitors by being able to provide a product that the 
customer can only obtain from the innovative company.  
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Inevitably, individuals coming to see us about a potential 
claim in medical negligence ask, “What’s it worth?” Damages 
in these complex claims can be difficult to predict at the 
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The ability to provide unique and innovative products or services 
is an invaluable tool to the company.  It sets the company 
apart not only in its ability to provide the product or service but 
associates the product with the company in the mind of the 
consumer.  Protection of the company’s intellectual property is, 
therefore, a crucial component of its success.
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