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When a doctor makes a mistake 

 
As one of the most respected professions, health care 
professionals take great pride in helping people during some 
of life’s most difficult times. However, we can’t forget that 
medical practitioners are humans and, like all humans, they 
can make mistakes. These mistakes don’t make them horrible 
people, but in matters of life and death, mistakes can be 
tragic.  
 
As much as everyone involved would like to turn back time 
and avoid critical errors, when medical negligence occurs, 
often the only remedy is a lawsuit aimed at compensating the 
victims of these errors. 
 
At SorbaraLaw, our litigation team is known for its expertise 
and skill in medical negligence cases, having won all the way 
to the Supreme Court of Canada. When we meet clients who 
are facing the unimaginable, we often hear the same 
misconceptions about bringing a lawsuit, as well as the same 
questions, “what would I have to prove”, followed by, “what 
should I do now?”  
 
What do I have to prove? 

 
At law, a plaintiff pursuing a claim against medical 
professionals must establish both that a breach of the 
standard of care owed to him or her has occurred and that the 
breach has caused an injury. When a court finds that both 
elements have been proved on the balance, negligence is 
found to have occurred and the Court then moves on to a 
determination of the damages to be awarded.  
 
In order to establish negligence, all lawyers – including the 
lawyers who represent the physicians, nurses, and hospitals – 
retain medical experts who, along with the lawyers, review the 
evidence and provide the Court with opinions as to the actions 
of the parties.  
 
The standard of care is the legal term used to describe the 
level of care that a medical practitioner is required to deliver. 

To find a breach of the standard of care owed, evidence must 
be presented to a court that establishes that a medical 
practitioner failed to do something that he or she ought to 
have done, or did something that he or she ought not to have 
done. Malpractice can occur from a course of conduct 
undertaken by the physician, for example, by the physician 
proceeding without obtaining informed consent, or by the 
physician’s failure to take appropriate action to treat the 
patient’s condition, for example, by failing to properly 
diagnose a condition when a reasonable physician would 
have properly diagnosed.  
 
It is important to keep in mind that the medical team will not 
be held to a standard of perfection by the law. Medical 
practitioners are permitted to be wrong, provided the error in 
judgment is one that falls within a reasonable expectation. For 
example, a misdiagnosis of a medical condition isn’t always a 
breach of the standard of care where the medical practitioner 
conducted the proper investigation, ordered the necessary 
tests and reached a conclusion that many other physicians in 
his or her shoes would have reached. A breach of the 
standard of care goes beyond a mistake and represents a 
negligent act or omission.  
 
In addition to a positive finding on the issue of the standard of 
care, evidence must also establish that the breach of the 
standard of care by the treating medical team ultimately 
caused the patient injuries, or in the alternative, has caused 
the patient’s condition to be worse than it otherwise would 
have been. This latter part of the negligence equation can 
become quite complex and requires the expertise, not just of 
the medical experts on the case, but the legal team. 
 
Damages 

 
Inevitably, individuals coming to see us about a potential 
claim in medical negligence ask, “What’s it worth?” Damages 
in these complex claims can be difficult to predict at the 
outset. Often, a review of the medical evidence, including 
current treatments and needs, is required before such broad 
stroke estimates can be given. What we do know is that there 
is a common misconception that general damages, also 
known as damages for “pain and suffering”, or “loss of 

Last Wishes and The Authority  
Of An Estate Trustee

WINTER 2015 

Imagine that you are an Estate Trustee for a family member or 
friend’s Estate, and that she has asked you to cremate her body 
and to dispose of the ashes in a public place that is special to her. 
Would you do it?  An opera-lover from Dallas, Texas did exactly 
this for his friend: he brought his opera-loving departed friend’s 
ashes to a performance of William Tell at the Metropolitan Opera 
in New York City, and sprinkled the ashes into the orchestra pit 
during the second intermission.  Not surprisingly, the rest of the 
performance was cancelled and a police investigation ensued.  
The man, who later apologized for his ill-advised trip to the 
opera, simply wanted to do what his friend had requested.

In Ontario, an Estate Trustee has control of the deceased’s body, 
and has the ultimate authority on the disposal of the body, as long 
as it does not contravene any laws.  The Criminal Code, R.S.C., 
1985, c. C-46 (Federal) and the Funeral, Burial and Cremation 
Services Act, 2002, S.O. 2002, c.33 (Provincial) outline what can 
or cannot be done with human remains.  Permission must be 
sought from the relevant authority before the disposal of human 
remains, except for the scattering of ashes on unoccupied 
Crown land (provincial park, conservation areas, Great Lakes 
etc.) where there are no signs posted prohibiting the act.  The 
services relating to a cemetery in Ontario are regulated by the 
Cemeteries Act (Revised), R.S.O. 1990, c. C.4.  The Ministry of 
Government and Consumer Services is the provincial authority 
on cemeteries and funerals.  As long as the above laws are 
followed, an Estate Trustee can decide whether to cremate or 
bury the deceased’s body in a casket, even if it is contrary to 
the deceased’s wishes as outlined in the Will or otherwise, the 
deceased’s religious or cultural beliefs, or the family’s wishes.  

Apart from an Estate Trustee’s ability to stray from a Will with 
respect to funeral plans, an Estate Trustee takes his or her 
authority from the Will and does not generally have any other 
discretion when distributing the Estate.  He or she must act 
in accordance with the terms outlined in the Will as well as in 
accordance with the laws of the province.  Even if the testator 

has discussed post-mortem plans with the Estate Trustee, like 
making a gift to someone not named in the Will, the Estate 
Trustee cannot deviate from the distribution outlined in the Will.  
If the Estate Trustee does not follow the Will and the relevant 
succession laws exactly, and distributes any of the funds of 
the Estate to a person who is not a beneficiary under the Will, 
the Estate Trustee may be personally liable to the Estate’s 
beneficiaries for the amounts incorrectly distributed.  

The only way to ensure that a testator’s Estate plans are followed 
is to have a valid Will.  It is not enough for someone to simply 
hold a discussion with loved ones as to what they wish to happen 
after their death.  If there is no Will, or if the Will is deficient in 
some way that it renders one or more of the clauses invalid, 
there will be an intestacy.  When there is an intestacy in Ontario, 
the Succession Law Reform Act dictates who may step forward 
to be the Estate Trustee and how the Estate will be divided.  This 
means that without a Will, the person appointed to administer 
the Estate may not be the person the deceased would have 
chosen, and that person will have the authority to dispose of the 
deceased’s body.  In addition, the Estate may be distributed to 
family members whom the deceased had no intention to benefit.  
Just as with a Will, when there is an intestacy, the Estate Trustee 
has no discretion or authority to deviate from what is outlined in 
the Succession Law Reform Act.  An Estate Trustee can be held 
personally liable for acting contrary to Ontario’s succession laws. 

Even when an Estate seems straightforward, it is important for 
a testator to seek legal and financial advice to ensure that the 
Estate plan is feasible and that their plan is properly documented 
in a Will.  It is also important for an Estate Trustee to seek legal 
and financial advice, when acting for an Estate, to ensure that 
they are acting in accordance with the Will and the applicable 
laws.
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